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Abstract

This paper studies the problems of the traditional and 
instrumental vision of copyright from the perspective 
of economic exploitation rights. This perspective lim-
its the protection of traditional knowledge, ancestral 
practices, expressions, and elements that are part of 
the culture of indigenous peoples. The authors present 
an overview that examines the tensions and common-
alities between culture, copyright, and traditional cul-
tural expressions. The objective proposed was articu-
lated with a finalist legal research methodology, as well 
as a descriptive research methodology based on syn-
thetic analysis techniques of contemporary theories 
of culture. As a result, the authors evidenced the lim-
itations that the current legal system has to assimilate 
culture and the lack of understanding in the regulation 
of the dynamics of culture. In this way, it is necessary 
to rethink the relationship between culture and law, 
contemplating its

tensions and ambiguities, to draw a roadmap that encom-
passes cultural expressions as a protected legal interest.

Keywords: Culture; Copyright; cultural diversity; tra-
ditional knowledge; intellectual property.

Resumen

El presente artículo aborda la problemática de la visión 
tradicional e instrumental que tiene el Derecho de autor 
desde la óptica de los derechos de explotación económica, 
la cual limita la protección del conjunto de conocimien-
tos, prácticas, expresiones y elementos que son propios 
de la cultura de los pueblos indígenas. De este modo, se 
plantea un escenario el cual busca articular las tensiones 
y puntos en común entre el régimen del Derecho de au-
tor, la cultura y las expresiones culturales tradiciona-
les. Para lograr este objetivo, la metodología escogida 
por los autores contempló un enfoque de investigación 
jurídica aplicada sobre el fin de las normas, así como de 
investigación descriptiva a partir de técnicas de análi-
sis sintético sobre teorías contemporáneas de la cultura. 
Como resultado se logró demostrar que existen limita-
ciones en el ordenamiento jurídico para normativizar la 
cultura, además de una falta de comprensión en la regu-
lación de las dinámicas propias de la misma. En este sen-
tido, se hace necesario redimensionar la relación entre 
cultura y derecho, contemplando primero sus tensiones 
y ambigüedades, con el fin de trazar una hoja de ruta que 
logre abarcar todas las expresiones culturales como par-
te de un único interés jurídico tutelado.

Palabras clave: Cultura; derecho de autor; diversidad cul-
tural; conocimientos tradicionales; propiedad intelectual
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INTRODUCTION

This article aims to address the possible tensions between the traditional legal perspec-
tive of culture and a broader perspective of it, placing special emphasis on the tradi-
tional cultural expressions and Copyright. The latter is a legal regime that is presumed 
to be a framework for the protection of culture, but, as it will be seen in this text, it is 
not appropriate because it is disconnected from the dynamics of culture and diversity.

The above is explained in the traditional vision that the copyright has, which on 
certain occasions, through the rights of economic exploitation gives it a merely in-
strumental character. Nor do moral rights protect everything that culture and its 
diversity implies, despite not having a commercial nature. These two ways of ap-
proaching culture through intellectual property are related to another tension, the 
one existing between commerce and culture, which shape the context of intellectual 
property.

In relation to culture, it can be seen how in the international scenario there two 
standard positions are, on one hand, the United States, Israel, and Japan, and on the 
other, countries like Canada or France. The first position considers it as a good and/
or service to be liberated which does not need protection in Free Trade Agreements 
(Kanwar & Evenson, 2009; Schneider, 2005). The second position considers that it 
is not the same as a merely marketable product for being linked to the identity and 
dignity of nations (Gray et al, 2017; De Beer, 2012).

Faced with these tensions and problems, the posed questions that are intended to 
be answered in this article are: How has the copyright regime understood the con-
cept of culture? and which are the challenges that this concept poses to said regime?

Thus, the objective proposed in the article, which is a product result of the author’s 
academic practice as a professor at the Military University of Nueva Granada and the 
author as a professor at the University La Gran Colombia, is to research the way in 
which this legal regime, from its tensions, has approached the concept of culture.

The main argument of the text is that it has done so in an incomplete manner, and 
that, in order to rethink this legal regime, it must start from its tensions, ambi-
guities and, from the practice both legal as well as cultural; posing the challenges 
that the concept of culture and diversity of cultures impose on copyright in order to 
achieve greater protection.

To approach the previously stated hypothesis, the paper is divided into two parts. 
In the first part, it will be analyzed how the copyright regime tries to apprehend the 
reality of culture from its normativity and from doctrine. In the second section some 
challenges to intellectual ownership will be addressed, to think about a broader con-
cept, for which there will be defined five great challenges to overcome based on the 
consulted doctrine.
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DEVELOPMENT

METODOLOGY

The selected methodology by the authors to develop the present research exercise, in-
cluded descriptive research approaches based on synthetic analysis techniques on con-
temporary culture theories, and of documentary exploration with a legal interpretive 
method. This, in order to validate the tensions and ambiguities that arise between 
Law and culture.

From the synthetic analysis carried out it was possible to study the information 
compiled in articles from indexed and specialized magazines, books resulting from 
research and public policies on the cultural subject. Documental analysis sheets 
were used as instruments, thanks to which, it was possible to extract and contrast 
the ideas from leading authors on the subject.

In relation to the legal interpretative method used, after determining the rele-
vance of the teleological component of the analyzed standards and policies, their 
relevance was validated by allowing the authors to unravel the final causes around 
the protection of the Traditional cultural expressions. That said, in other words, 
clarifies the purpose pursued in the legal system, which is to safeguard the protect-
ed legal interest of the traditional cultural expressions as part of the cultural and 
intangible heritage of the nation; under the terms of Convention 169 of the Organi-
zation Labor International-ILO (1989).

It is important to note that, as this is a methodology of legal research, is a discipline 
of the science of Law, which is used to generate new legal knowledge, without entering 
into making distinctions between normative systems schemes—e.g. Procedural law, 
Commercial law, constitutional Law, etc.—, that is, with a vocation for generality. 
So, this type of research starts from a qualification, by putting under “examination of 
the law, norms, procedures, and institutions (Agudelo-Giraldo, 2018, p. 17).

In this article, a vocation for generality was maintained, given the concurrence of 
private law regimes, as was the case of the copyright regime, and public law, with 
the approximations to culture as a protected constitutional legal interest, as well as 
the rights of indigenous peoples and ethnic communities. Thanks to this vocation 
for generality, it was possible to approach the problem identified from validity, le-
gitimacy, and efficiency of current regulations in these areas.

RESULTS

Culture and Copyright from a Regulatory Framework: a Traditional Look

The law has approached culture through all the scenarios related to intellectual prop-
erty rights. Although it is also important to clarify that culture and its diverse cultur-
al expressions are related to three other regimes legal matters in particular: with free 
trade agreements, chapters related to investments, services, and e-commerce.

The above is supported by the vision that Deblock et al. (2004), formulate, after 
analyzing free trade agreements and their consequences on cultural policies. These 
authors consider necessary the review of primary sources or texts of the free trade 
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agreements. They also maintain that it is insufficient the analysis of Free Trade 
Agreements, which has been carried out in relation to four chapters that address 
culture and cultural diversity, namely: investment, trade in services, e-commerce, 
and intellectual property.

Thus, in this text, it is advocated to delve into the legal thinking of intellectual 
property with some more broad concepts, such as culture and cultural diversity. The 
fundament of this proposal has to do with two ideas:

i.	 With the limitations and tensions that intellectual property must standardize 
the culture, which will be developed in the second part of the writing.

ii.	 With the international context of the discussion on culture, linked to its own 
dynamics, led by several sectors of international civil society and some coun-
tries, such as has been said before.

It is considered that in the law there is a discussion–both in the doctrine as well as 
in the normativity—around defining whether the culture It is a commercial good or 
not. In that order of ideas, the Code itself of Colombian Commerce, C. of Co. (Presi-
dency of the Republic of Colombia, Decree 410, 1971), is ambiguous and illustrates 
the tension against the topic, with regard to articles 20 (section 13 and section 14), 
article 22 and article 23 (section 2).

On the one hand, public shows are considered commercial and lithographic, pho-
tographic, informative, or publishing companies’ propaganda and the entire service 
regime linked to culture. By the other, goods used to produce goods are considered 
non-commercial artistic works and their alienation.

Faced with this division, there can be public spectacles that are not commercial in 
themselves. Thus, nothing is said regarding artistic works or in relation to culture in 
general.

In that sense, in the C. of Co. (Presidency of the Republic of Colombia, Decree 410, 
1971) are defined as commercial acts those whose purpose is to carry out operations 
of commerce, such as buying and selling, intermediation, transportation, the deposit, 
the provision of services, among others: In its article 22 establishes that, if an act is 
commercial for one of the parties, it will be governed by the provisions of commercial 
law, even if for the other part is not. And in article 23 it stipulates that they are not 
mercantile, the acts that are carried out for non-profit purposes, such as acquisition 
of goods to produce artistic works and the alienation of these by their author.

However, there is still no consensus on the location of the copyright, either in the 
field of civil law or in the field of commercial law. According to article 671 of the 
Civil Code, C.C. (Congress of the United States of Colombia, Law 84, 1873), the 
Copyright would fall into this first area. However, for authors like Castro (2016), 
copyright is framed in commercial law.

Even from the provisions of Sentence C-155 of the Colombian Constitutional 
Court (C. Ctnal, 1998), in which the moral rights of authors were elevated to the 
category of fundamental rights, it can be considered that this regime is located in 
the spectrum of public law. Meanwhile, it is recognized that the creative function of 
the human being is, in terms of Palacio and Bernal (2020), inherent to its condition 
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of being rational, therefore, if this condition were unknown—the condition of au-
thor—then it would be unknown that man has a condition of being a thinking being.

The truth of everything is that the idea of culture within a regime of purely com-
mercial exploitation would limit its own concept. Given this consideration, the log-
ical question that arises is whether the moral copyright rights protect everything 
that involves culture and cultural diversity.

It is important to specify that through these rights It is sought to protect the legal 
interest of the link between the author — an individual —who created the work, and 
this one; given that the work is an expression resulting from the personality of the 
author and his/her character—in regard to moral rights; not to economic rights—is 
that of inalienable, imprescriptible and irrevocable nature.

In these terms, the internal and community regulations establishes that the au-
thor has the power to decide if he/she wants his/her work published or not (moral 
right of unpublishability); claim the paternity of the work, that is, it has the right 
to be recognized as the creator of his/her work; oppose any modification that un-
dermines the merit of the work or the reputation of the author; modify the work, 
before or after its publication.; and remove the work from market or suspend its use, 
even if it has been previously authorized (Andean Community [CAN], Decision 351, 
1993).

While it is true that moral rights are not economic in the way in which copyright 
is conceived, a first tension is found when trying to standardize culture, since the 
Copyright protects the individual work and excludes the collective elements of cul-
ture, the knowledge that generates it, as well as the ideas.

In this sense, it is clear that economic rights illustrate the argument of this section 
of the writing, when considering the culture as a tradable good or service, because 
the patrimonial rights, or also called by authors such as Florez and Cardozo (2019) as 
‘exploitation’, allow the owner to benefit financially of their intellectual production.

These patrimonial rights are of an economic nature, exclusive and of control when 
allowing its owner to control acts of economic exploitation that could make a work 
become the target of it (Congress of the Republic of Colombia, Law 23, 1982). The 
latter, in order to expressly and previously require the authorization of the owners, 
who would control the conditions of access, in exercise of their free autonomy.

Up to this point, it is valid to specify that, unlike the author’s moral rights, the pat-
rimonial rights or rights of exploitation of the economic rights of the work are trans-
ferable and limited in time, that is, they have a period of protection of eighty years 
after the death of the author—if they were not transferred during his lifetime—or of 
seventy years since the creation of the work, assuming that it was transferred.

Finally, the Colombian Author Statute (Congress of the Republic of Colombia, 
Law 23, 1982), establishes that moral rights and author’s patrimonial rights fall 
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on scientific, literary and artisticworks1, which are creations of the human spirit 
that are expressed in various ways, whether written, oral, visual, musical, or audio-
visual. These works can have any purpose, such as entertainment, education, or the 
dissemination of knowledge.

Specifically, scientific works are those that provide new knowledge about the world. 
Literary works are those that express ideas, feelings, or emotions through words. 
Artistic works are those that transmit beauty or emotion through shapes, colors, or 
sounds (Congress of the Republic of Colombia, Law 23, 1982, art. 2).

This is the first evidence of the conception that regulations have of culture, and 
of cultural products as individual commercial products. In this way, its own dynam-
ics are denied, which also implies the recognition of collective processes and knowl-
edge—i.e. of indigenous peoples, ethnic or traditional communities—which may or 
may not be commercial.

From the above it is clear that there is a notable confusion regarding the treatment 
that the Law gives to traditional cultural expressions, especially those that are not 
regulated from the Traditional Knowledge regime, supported by the 169 Agreement 
of the ILO (1989), on indigenous and tribal peoples. This matter will be analyzed in 
later lines.

Copyright and culture from the legal doctrine

The doctrine has assumed different positions on the role that should occupy copyright. 
According to Anaya-Quintero y Cruz-Fino (2018) since the 19th century several the-
ories have been proposed, in two extremes, on the one hand, by placing it as a right of 
the personality, and on the other, as a property right.

In this last case, for authors such as Florez and Cardozo (2019) Copyright has a 
close relationship with the law of consumption, while it has an economic impor-
tance, in addition to consider works as marketable goods.

For his part, Rengifo (1999) observes intellectual property — within which copy-
rights are found—as a new form of wealth that demands both protection and promo-
tion. This is a vision which encompasses that property that is considered commer-
cial. In this author’s terms, the creations, beyond being a work that is a product of 
the creative spirit, they are also goods intended to be incorporated into market dy-
namics, fulfilling with a concurrent function. This position undoubtedly privileges 
those products that are likely to generate wealth.

From the perspective of this writing, it is convenient to rethink this vision, as 
long as culture cannot be understood solely from a purely commercial logic since 
there are works— cultural products—that do not necessarily fit into these catego-
ries, nor are they governed by the laws of the market (Palumbo et al., 2022).

1   Some examples of scientific works are textbooks, academic articles, and scientific research; Literary 
works include novels, poems and plays; and of Artistic works are paintings, sculptures and musical 
pieces. Copyright protects scientific, literary, and artistic works, granting their authors the right to 
control their use and exploitation (Mondragón et al., 2022).
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This is the case of traditional cultural expressions, such as stories, myths, legends, 
forms, representations, or any other type of expression that comes from indigenous 
peoples, unrecognized ethnic or traditional communities (Shivani et al., 2022). This

It has also been an error in public policies regarding this type of expressions (Le-
htinen, 2022).

Consider the case of a traditional community that does not have the recognition 
of the Colombian State as an indigenous people or ethnic community–and therefore 
protected by the provisions on traditional knowledge of 169 ILO Convention (1989), 
but whose intellectual heritage is part of the cultural diversity of the Colombian 
nation; protected by article 7 and article 8 of the Colombian Political Constitution 
(National Constituent Assembly of Colombia, 1991).

On the other hand, it is pertinent to question whether it should be treated under 
the same legal concept, the industrial property and the copyright. It is necessary to 
rethink these two regimes in relation to the traditional knowledge, since they are 
different, due to the object they refer to in order to extend their protection.

Although for Rengifo (1999) the union of these two regimes is justified because 
the ratio of legal protection in both cases is the intellectual creation, this ratio stops 
protecting certain inherent phenomena, both industrial protections as of the cul-
tural, for example, technical expressions or distinctive traditional ones.

A clear example, which illustrates the above, is found in the shapes, figures, colors 
and, in general, designs, that indigenous peoples embodied in their clothing or in ev-
eryday products such as backpacks (Vargas-Chaves et al, 2021; Zois & Pergantis, 2023).

This is the case of Wayuu weaving, whose protection has been given by industrial prop-
erty regime through the subsystem of the appellations of origin as a distinctive sign.

This is a vision that can cause cultural erosion, given the massification of products 
that use large companies—for example, through prints or embroidery—the repre-
sentations of this indigenous people. Which goes against the fundamental right that 
assists them with respect to their ethnic and cultural integrity, embodied in the 
legal system through jurisprudence in the sentence SU-510 of the C. Ctnal (1998).

Another tension that occurs in national doctrine regarding the issue object of the 
discussion between commerce and culture, has to do with a void regarding the issue of 
the orange industry. It is important to highlight that the Colombian position regard-
ing the trade-culture debate aligns with one of the two sides of the international de-
bate, namely, the position of the economic north: particularly from the United States, 
Western Europe and Japan (Rengifo, 1999).

About this point, Florez and Cardozo (2019), agree that the digital economy is pre-
senting new challenges for emerging economies, like the Colombian one. These chal-
lenges require the creation of new public policies which take advantage of the behavior 
of markets, particularly intangible ones, around the exploitation of works protected 
by copyright. Specifically, the challenges include the ease of reproduction and dis-
tribution of digital works, which can facilitate piracy and copyright infringement, 
as well as the emergence of new business models based in the collaborative economy, 
posing challenges to the protection of Copyright.
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Additionally, and to strengthen the mercantilist argument that has been assigned 
to culture, it is important to highlight that it was within the framework of the 
General Agreement on Tariffs and Trade-GATT (World Trade Organization [WTO], 
1994) which included the issue of protection of intellectual property because it was 
considered that inadequate protection or ineffective intellectual property could con-
stitute a barrier for trade. This is because intellectual property can be a valuable 
asset for companies, and inadequate protection can hinder or prevent its commer-
cialization (Rengifo, 1999).

This commercial idea of culture and copyright is unaware of the international de-
bates on the topic and the bias in the position of each of the parties in the interna-
tional conflict.

For this reason, it is necessary to talk about the history of the Convention of the 
cultural diversity of the United Nations Organization for Education, Science and 
Culture (UNESCO, 2005), to understand what it means to think legally about cul-
ture when linking the international discussion on the issue, since the WTO, and its 
legal perspective of culture and the diversity of culture has not been the only inter-
national actor to consider, and it is clear that these ideas imply some challenges for 
the regulation of culture and diversity of their cultural expressions.

These concepts were debated within the framework of history about the UNESCO 
Convention on Cultural Diversity in 2005. This was an agreement that allowed two 
processes. On the one hand, to recognize the dual nature of culture, both economic 
and intangible. On the other hand, autonomously design, formulate and implement 
cultural policies at national level. The Convention on Cultural Diversity has made a 
transition in key legal concepts (UNESCO, 2005).

In accordance with the previous ideas, to assimilate with clarity the debate, it is 
necessary to specify two concepts that were the center of the above-mentioned inter-
national debate. The first of them is that of cultural exception and the second that of 
cultural diversity. These concepts are important, since it is proposed to redefine the 
legal regime of intellectual property since the last concept.

The case of Traditional Cultural Expressions of Indigenous Peoples 
and Ethnic Communities not recognized by the State

Traditional cultural expressions are artistic and cultural manifestations that are part 
of the traditional culture of a town or community. These expressions are transmitted 
from generation to generation and reflect the identity and values of the community 
(World Intellectual Property Organization [WIPO], 2020; of Román, 2009).

In this sense, we can agree with Urra (2018), in that for this international organiza-
tion the concept and scope of traditional cultural and folklore expressions is similar. In 
fact, in both cases, the cultural products or derivative works of the identity of indig-
enous peoples and ethnic communities are considered part of their cultural heritage.

Although copyright contemplates this set of expressions both traditional cultural 
and cultural products susceptible to economic exploitation, and with the same stan-
dards of Law 23 (Congress of the Republic of Colombia, 1982) and the Decision 351 
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(CAN, 1993); It is through 169 ILO Convention (1989) —integrated into the consti-
tutional block— that they acquire a differentiated treatment, for example by

admitting the oral mode of transmission as occurs with myths, legends, or rites, 
omitting the requirement to translate ideas into a tangible or intangible support.

However, it is a scenario that only applies to recipients of said agreement, as are 
the indigenous peoples recognized by the Colombian State and the ethnic communi-
ties— namely, gypsies, Raizals, Rooms, Palenqueros and Afro-descendants.

The logical question that then arises is: What happens to the traditional cultur-
al expressions of traditional communities? That is, the communities that have not 
been recognized by the Colombian State as holders of special constitutional protec-
tion rights. Think about the case of the Plainsmen (Llanera) culture, located in the 
Orinoquía region, where the joropo, a tap dancing (Zapateo) typical of this culture 
that has unique elements, and expresses traditional songs such as couplets, verses, 
and Ballads (trovas).

Cultural diversity is important because it comes from the interaction among differ-
ent actors. In the context of globalization, the prime ministers of Quebec and France, 
Lucien Bouchard and Lionel Jospin, respectively, considered essential the inclusion 
of clauses to defend cultural diversity in commercial agreements (Dermer, 2017).

Martin (2005) shows how related legal regimes with culture and cultural diversi-
ty are crossed by tensions between different countries and across different scenarios 
of commercial negotiation. In the Uruguay Round, the European Union opposed the 
liberalization of the audiovisual sector, which would have omitted the role that tradi-
tional cultural expressions have. In the Multilateral Agreement on Investment-MAI 
of the Organization for Economic Cooperation and Development-OECD (1998), France 
withdrew from the negotiations because the cultural exception was not included.

In short, cultural diversity is important because it is a reflection of the interaction 
between different actors. In the context of globalization, countries have had to negoti-
ate to find a balance between the protection of cultural diversity and freedom of trade.

In accordance with the previous ideas, to understand in a clear way the debate, 
it is necessary to specify two concepts that were the center of the aforementioned 
debate. The first of them is that of cultural exception and the second that of cultur-
al diversity. These concepts are important since it is proposed to redefine the legal 
regime of intellectual property from the latest concept.

In that order of ideas, the cultural exception was a French concept that sought to 
exclude culture from the strict rules of trade because it is considered essential for 
the identity and dignity of the villages. Regarding the concept of cultural diversity, 
it refers to the different expressions within and between groups and societies related 
to the heritage of humanity, but also with the different modes of artistic expression 
(Carrillo, 2007).

Regarding traditional cultural expressions, this tension between copyright and 
culture that opts for a conception commercial of the works is unaware that there are 
manifestations of traditional communities that are seen as works, and that are fused 
with singular components of their cosmovision and cultural heritage.
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It is also unknown that these traditional cultural expressions that have the treat-
ment of works reflect both the identity and the values of the people where they are 
created (Teubner & Fischer-Lescano, 2008); They are even the result of their cre-
ative activity and innovative in a traditional framework that are part of their cul-
tural heritage.

Furthermore, traditional cultural expressions when keeping an intrinsic relation-
ship with copyright pose a complex scenery, which prevents a balanced relationship 
between trade and culture (Burri, 2010). Not in vain, efforts persist of the inter-
national community to give a harmonious treatment to this traditional knowledge, 
since to date the efforts of the international community have not yet landed on an 
instrument that guarantees effective protection.

It is because of all the debate that, from the perspective of this article, it is con-
sidered wrong to think about culture in light of the legal regime of copyright with 
trade legislation related to competition or trade; especially if the traditional cultur-
al expressions of traditional communities not recognized by the State are included, 
and therefore, not covered by 169 ILO Convention (1989), then, as indicated, this 
is an instrument which protects the expressions of indigenous peoples and ethnic 
communities, but not of traditional communities.

And that is why, here it is proposed that this regime be redeemed from the ten-
sions inherent to culture. Everything in the frame of a broad concept of this, where 
traditional cultural expressions play a key role. Lastly, it is important to link in the 
reflection the criticisms that have been made in the doctrine, and that are collected 
here, under the copyright regime.

DISCUSSION

Within the core of WIPO, the Intergovernmental Committee on Intellectual Property, 
Genetic Resources, Traditional Knowledge, and Folklore-CIG, began its work in 2001. 
In its to do, land the discussions about the content and scope of traditional cultural 
expressions, which are defined as any form, tangible or intangible, through which the 
culture of indigenous peoples and ethnic communities is expressed, appears, or shows.

One of the axes of the discussion in this instance is the regulation of access to 
these expressions, which have been used by companies in the cultural, audiovisual, 
entertainment and even textile sectors (Antons, 2009).

It is in this way that they are used from shapes, colors, and textures in designs, 
even crafts to create works –derivate of traditional cultural expressions – which are 
protected by the copyright regime in favor of registrants, harming the interests of 
indigenous peoples and ethnic communities, who are their true owners.

The questions that result from this problematic scenario, and that guide this dis-
cussion section, are the following: How to achieve Indeed, that law incorporates oth-
er disciplines such as anthropology when standardizing culture? Can the regime of 
Copyright include the diversity of traditional cultural expressions?
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These questions are the great practical challenges that must be thought so that 
the Law in its traditional vision — particularly, the one that regulates intellectual 
property—may escape the limited vision that they have had for many decades. Next, 
some postulates will be developed within the framework of this debate, in order to 
analyze a series of barriers that must be overcome so as to articulate copyright to 
the broad concepts of culture and cultural diversity.

A first challenge that must be overcome is to establish a bridge between copyright 
and anthropology. Not in vain, the regime of copyright has been left with a static 
vision of culture or, to be more precise, with a division between ‘high culture’ and 
‘mass culture (Dermer, 2017)2. This can be verified by the way copyright individu-
alizes products that are the result of human creativity, but culture is much broader 
and more dynamic than its products.

It seems that the —products— that represent culture for the Copyright belong to 
that division typical of some approaches of the 20th century anthropology. For ex-
ample, it leaves aside the idea according to which, with the processes of decoloniza-
tion, culture began to be defined as the recognition of the uniqueness and singulari-
ty of cultures, as a source of identity, of dignity, of meaning and of social innovation 
(Mattelart, 2005).

Furthermore, the vision of culture proposed by authors like Geerts, for whom cul-
ture is nourished by a wide network of meanings coming from cultural practices and 
representations that are understood from the collective character of society. Here, 
of course, the expressions are excluded the traditional cultural expressions.

The law seems far away from the most recent definitions of anthropology that are 
concerned with cultures and their diverse expressions. Cultures are dynamic, con-
tradictory, and permeable. Culture is a product of struggles for power and for power 
of semiotic meanings (Sewell, 1999).

It is for this reason that the first challenge encountered is resize intellectual prop-
erty from ideas that are sensitive to anthropology and the diversity of cultures. Un-
til now Law has not expanded its concepts to this type of disciplines to see phenom-
ena in a broader dimension.

A second challenge to overcome is to rethink the concept of property itself. To do 
this, it is necessary to conceive this regime from the vision of Keenan (2010), that 
is, from a critical vision of the concept of property. From the traditional regime, 
culture are very precise goods and services. But the concepts of culture escape from 
this precision.

So intellectual property should be rethought based on this contingency and fluidi-
ty of concepts. In particular, the proposal of Keenan (2010) revolves around:

[…] the spatiality of the property to divert the focus of proprietary subject, 
towards the broader networks of relationships that interact to form a prop-
erty. Property can be understood as a relationship of belonging sustained 

2	  Dermer himself (2017) points out in this regard: “The concept of culture is the subject of many debates 
in various disciplines. This concept can have different meanings, depending on the disciplinary perspec-
tives” (p. 125).
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by the surrounding space, a relationship that is neither fixed nor essential, 
but temporally and spatially contingent […] Although the property can 
be understood as reproducing the status quo, it can be subversive too [...] 
but the most important thing is that it suggests the possibility of an alter-
native political agenda for property. Instead of questioning whether the 
subversive property is found within the parameters of the law, this article 
examines the legal and extralegal property on the same basis because both 
have real effects. It invites you to rethink what property can do (p. 423).

These ideas of property are more coherent with the concepts of culture and cultur-
al diversity within the framework of traditional cultural expressions, since these 
concepts must be thought from practices, from geography and from the contingent. 
This author’s legal proposal leads us to think about a type of protection of culture 
that considers its dynamics. Her ideas subvert the entire traditional conception of 
property because the author presents property as a network of relationships, dy-
namic and sustained in space.

For Keenan (2010), property is an illusion from its traditional conception, which 
in any case gives the power of exclusion. That is why the perspective of the article 
raises the need to think about those excluded—such as indigenous peoples and eth-
nic groups, generators of traditional cultural expressions—and that belong to the 
legal construction of culture to rethink its legal regime.

The legal theories of property, focusing on the law of exclusion, point out that this 
is not only an extension of the subject but a relationship between subjects. This is 
why the proposal of the author is to change the focus of property as exclusion, to 
property as belonging, which would expand the perspective towards the spaces, the 
relationships and networks that constitute the property.

The main strength of Keenan’s (2010) proposal is to see the property also from the 
extralegal perspective or from the social practices, which contributes to reflecting 
on common public goods as is culture. As you can see, Keenan (2010) states:

Alternative ownership practices […] have an effect both in the identities 
of the subjects as in the surrounding physical space: spaces of different 
shapes are created. The result is a space that is unresolved in terms of its 
position withinthe hegemonic understandings of property that are embed-
ded in the law and that tend to dominate space. The perspective of subver-
sive property shows the cracks in the standard (p. 436).

From the previous conception of property, it is important to reflect on the chal-
lenges of spaces, relationships, and cultural networks to redefine intellectual prop-
erty, especially if we want to revitalize traditional cultural expressions as part of 
the ancestral heritage of indigenous peoples and ethnic communities.

This implies assimilating culture in its diversity as a source of identity and dignity 
of the people, from the practices of these peoples and their struggles for power and 
not only from individual products that result from all of the above. Culture will nev-
er be a resolved space because it is a diverse space.
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A third challenge involves rethinking copyright from the perspective of diversity 
of its expressions. In fact, another criticism of the notion of Copyright—as a branch 
of intellectual property—from cultural practices, is done by Fazio (2018), when 
considering that this regime has privatized culture through the Agreement on As-
pects of Intellectual Property Rights-TRIPS of the WTO (1995). Fazio (2018) poses 
a third challenge to the regime of intellectual property, and it is thinking about cul-
ture from the public perspective. It is because of this phenomenon that new debates 
arise in law, economics, and philosophy on intellectual property.

To resize copyright and intellectual property, Fazio (2018) takes up two debates. 
The first of them related to the tension between freedom and property, material-
ized by Adam Mossof and Richard Epstein. This debate is another expression of the 
aforementioned commerce-culture. While for Epstein intellectual property must be 
placed in an intermediate regime between the (pecuniary) interests of the authors 
and the social aspects of the public domain interests, where clauses must be thought 
of exceptions for certain uses and the extension of the time of protection (Fazio, 
2018). For Mossof, intellectual property must correspond with capitalism and with 
the economic valuation of their products (Fazio, 2018).

The second dispute is between Kenneth Himma and Adam Moore “as a starting 
point to contrast social criticism with intellectual property” (Fazio, 2018, p. 117). 
This rethinking of intellectual property must be based on the characteristics of the 
intangible work. In that same sense, Padilla (2013) considers that copyright is a re-
ductionist of cultural dynamics, particularly from literature, since the definition of 
who is the author is more complex than the law conceives.

In this sense, a tension is generated between the creative subject and the public 
domain. In the current copyright regimes in the world, the public is absent in the 
recognition of rights. The second tension mentioned by Padilla (2013) has to do with 
conceiving culture from an individualist, neoliberal paradigm, and free market. He 
also mentions the limitation of the Copyright Law that was thought from literature, 
leaving aside other cultural and artistic settings (Padilla, 2013).

For the first author, what is known as the Mickey Mouse law3 (Bono Copyright 
Term Extension Act [CTEA], 1998), was to blame for tightening the entire intellec-
tual property regime. The regime of intellectual property censors culture because it 
reproduces a hegemonic regime of knowledge that passes through aesthetics, which 
excludes the diversity of cultures (Gaitán, 2019).

Criticism of intellectual property is about access to knowledge, and this is a con-
stitutional right enshrined in international treaties. The challenge here is that the 
mentioned author has to do with including in the intellectual property regime an 
open perspective of knowledge, and of a type of diverse knowledge.

Likewise, Gaitán (2019) considers that the history of intellectual property is based 
on an imbalance between the North and the South.

3	 Mickey Mouse Law, was promoted by Disney to maintain the copyright of movies, works, books and 
music about the famous little mouse until 70 years pass—instead of the 50 previous ones—of the death 
of its author (Mora, 2003).
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The intellectual property regime is about the social division of work, that is, with 
a type of knowledge production of the North that is worth it, and other knowledge 
of the South that can be usurped.

This is one of the great problems of intellectual property, because certain types of 
knowledge are protected to the detriment of others that are absolutely unprotected, 
standardizing culture to certain expressions to the prejudice of diversity and constitu-
tional rights to access to knowledge and the development of culture and of the peoples.

Finally, this author considers that intellectual property is a siege on human inge-
nuity. The alternative to intellectual property will be the open models for civiliza-
tion, the collective and community knowledge. The proposal then is a legal liberal-
ization of culture, which is different from the economic liberalization of it.

Likewise, by linking intellectual property with the regime of private property and 
the market, what is important is the use, pleasure, and enjoyment. Which leads to 
making collective interests accessory such as life or culture. This reflection has to 
do with the legal background of the trade-culture debate which is related to the ac-
cess to medicines and monopolistic control of them by the big pharmaceutical com-
panies, where the right to life is denied for privileging patents and the demands of 
these large companies.

In coherence with this idea, Lander (2002) raises a criticism to the copyright re-
gime from the geopolitics, based on four scenarios:

i.	 In the first instance, reference is made to the ethical dilemmas related to own-
ership over life and genetic risks, which has to do with making life private 
property. Thus, there is a call for caution due to the various risks in which is 
being incurred regarding biomedical advances.

ii.	 Secondly, the TRIPS (WTO, 1995) is highlighted as a scenario of reproduction 
of inequalities in negotiations.

iii.	 Thirdly, intellectual property regimes generate very specific threats to food 
security and the ways of life of peasants and aboriginal peoples of the world. 
Faced with this threat, there is a monopoly on patents about genetically mod-
ified foods4.

iv.	 Finally, it refers to the large transnationals that have appropriated the tra-
ditional knowledge of the people to achieve the maximum possible control. 
In this sense, it is necessary to criticize this reductionist vision of culture in 
law, limited to peasant and ethnic populations since the Culture also implies a 
diversity of artistic expressions, population and sectoral.

Finally, Lander’s postulate (2002) is still valid, who makes a characterization of what 
is imposed by the countries of the economic north and multinationals in the cultural 
sector on an only standardized copyright regime, which addresses more to their imme-
diate commercial interests than to safeguard the culture as a protected legal interest.

In its own terms, it is one of the most powerful devices in the tendencies towards 
the concentration of power and increase in inequalities that characterize the current 

4	  An example of the above are the multinationals in the plant breeding sector that control a large part of 
the global seed market, among them Syngenta, Basf, Bayer, Dow, DuPont and Monsanto. In this regard, 
as Vargas et al. (2020), is a consequence of the misappropriation of traditional knowledge by this great 
industry, an increasingly greater dependence of the peasant communities on it
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process of globalization (Lander, 2002). This is one of the key dimensions of geopol-
itics of contemporary capitalism, since in the processes of globalization, the asym-
metry between the instruments that seek to safeguard ethnic and cultural diversity, 
versus those who promote this capitalism5.

CONCLUSIONS

The purpose of this article was to present a scenario reflective on some tensions be-
tween a traditional legal perspective of culture versus a broader perspective of it. Ap-
ropos of the discussions raised here about the regime of Copyright and traditional 
cultural expressions, understood as the vehicle on which cultural identity travels, and 
a worldview of indigenous peoples, ethnic and traditional communities.

It was evident that intellectual property and, in particular, the copyright regime, 
have addressed the concept of culture in an incomplete manner. Therefore, in order 
to rethink this legal regime, its tensions and ambiguities must first be contemplat-
ed, in order to draw up a comprehensive and integrative roadmap that is capable of 
encompassing all cultural expressions and traditional knowledge.

These tensions and ambiguities that in this research exercise are characterized by the 
authors, they show the starting point of a long journey that must be addressed by the 
Academy and by those in charge of formulating public policies. That said, in other words, 
it sets the tone for future research on the topic, in order to rethink the study of culture 
and law from anthropology, while, from this, it is plausible to understand the role played 
by the worldview and identity of peoples in their traditional cultural expressions.

With the five great challenges posed in the last section of the text, suggest the 
need to reconceptualize intellectual property from broader concepts linked interdis-
ciplinary, rethinking the traditional idea of property from a dynamic and culturally 
diverse optics, thus giving room to models of knowledge in which all knowledge is 
valued and ethnic and cultural diversity respected.

Finally, it is considered that studying tensions and ambiguities as challenges of 
the law generates a key space to resize intellectual property—and particularly the 
copyright regime—from the set of uses, practices, techniques and customs that 
make up the cultural and intangible heritage of the ethnic groups.
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